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Comments of
the LAC Legal
Vice-Director

The past 100 years have seen
many social and political develop-
ments that demonstrate a world-
wide increase in concem for liberty
and freedom. The emergence of
new democratic societies, aware-
ness and protection of human
rights, and respect for the "Rule of
Law," that is, a willingness to abide
by laws and judicial decisions, are
indicative of this trend. Unfortuna-
tely, Cambodia has not fully parti-
cipated in this movement towards
developing fiee societies. As a
lawyer, I am particularly concer-
ned with Cambodia’s failure to
establish respect for the Rule of
law.
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King delivers Justice in Ratanakiri Land Case

Even though a new
Cambodian Land Law was
adopted and the govemment has
taken other steps to protect land
ownership rights, the violation of
the rights of poor landowners and
possessors is still increasing,

One such case involved three
hill tribe wvillages in Ratanakiri
province, Chhrong Village, Chet
Village and Klk Village
composed of people from the Jarai
and Tampuan tribes; and the
General of Region 1, Nuon Phea,
who conspired with local
authorities to seize 1,200 hectares
of villagers'land.

The 1,200 hectares of land n
dispute is located along route 19
near the Viemam border. The
villagers have peacefully lived on
and fanmed the land since 1979.
Inlate 1996 and early 1997

Visiting King Norodom Sihanouk

Ro Cham Lay, who was
deputy govemor of Borkeo district,
Ting Kam Sat , called 'Sai, and other
officials told the villagers to put their
thumbprints on documents for the
purpose of enabling the govem-
ment to plant profitable crops on the
land to benefit the villagers, and to
entitle the villagers to some salt. In
actuality these officials were tricking
the villagers into selling

their land to General Nuon Phea
and Theng Bun Ma. The villagers
are illiterate and could not read the
documents upon which the
authorities told them to put their
thumbprints. The villagers did what
the authorities told them to do
because they trusted the authorities.
The authorities violated this trust.

Continued on Page 3

Participation in Military Training Workshop

The Commander of the
Nationwide  Military ~ Police
recently conducted a training
workshop for provincialmunici-
pal police military commanders.
There were 30 participants, com-
manders or deputy commanders
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from all provincial-municipal
military headquarters. The S-week
training workshop ran from the 19
of February to the 23“ of March
2002.

As part of this training course, the
Commander of the Nationwide
Military Police mvited Mr.

Chhoeun Sokha, Director of Legal
Aid of Cambodia, to give a lecture on
"the ole of the lawyer."" The Director
described Legal Aid of Cambodials
expetiences  with  providing  legal
representation to the poor and
highlchted some significant cases.

Continued onPage 6



Comments.....

Legal systems that respect the
Rule of Law have a hierarchy of
laws, with constitutions and treaties
constituting the supreme law of the
land. The actions of govemment
officials and others are govemed
by the supreme law, and new laws
must be consistent with the
supreme law. These aspects of the
Rule of Law are not of mere

theoretical value but enable society
to function smoothly, protect the
balance of power among the
branches of the government, and
safeguard rights and liberties.

Numerous events over the past
decade demonstrate the absence of
respect for the Rule of Law in
Cambodia. For example, the Con-
stitution of Cambodia has been
amended and modified several
times according to the whim of
some politicians. In the near future
the Constitution will be amended
again. These amendments show
that the supreme law of the land in
Cambodia is not the Constitution
but rather the interests and desires
of certain politicians.  Cambodia
must have a strong constitution if
Cambodia wants to develop into a
firee and fair society.

A recent law and Subdecree are
further examples of Cambodia's
failure to respect the Rule of Law
and the superioty of the
Constitution in the hierarchy of
laws. Aticles 31 and 48 of the
Constitution require the Cambo-
dian govemment to protect the
rights of children as stated in the
Convention on the Rights of the
Child, which includes taking into
account the age and situation of a
child accused of a crime and
making the best interest of children
a primary consideration in all of the
govemments actions that concem
children. However, on November
19,2001, the Cambodian National
Assembly ignored the Constitution
in passing the L aw on Aggravating
Circumstances.  Atticle 8 of the
Law states that for felony convic-
tions, judges cannot consider

attenuating ~ circumstances,  or
reduce sentences below the stated
The Law on Aggravating
Circumstances thus forbids judges
to consider the age, circumstances,
and best interests of children who
are convicted of felonies and
therefore s contrary to the
Constitution.

Subdecree No. 10 provides yet
another example of the
govemment promulgating a law
that ignores the Constitution.
Atticle 44 of the Constitution
stipulates that  the right to
confiscate property shall only be
done in the public interest as
provided for under the law, and
that the government must provide,
inadvance, fair and just compen-

sation for those whose property is
confiscated. The Subdecree, signed
by Prime Minister Samdech Hun
Sen on February 5" 2002, is contrary
to Atticle 44. The Subdecree
establishes an industrial zone in
Neang Kok Village, Paklong
Commune, and Mondulseyma
District, Koh Kong Province. In
establishing this zone, the Subdecree
fails to recognize people’s existing
legal claims to the land and thus will
probably lead to forced land
expropriations from these people
without giving them any
compensation. Not only does this
Subdecree violate Atticle 44 of the
Constitution, but it also violates the

old and new Cambodian Land
Law. If Cambodia is ever to
establish a free and fair society, the
Cambodian  govemment must
begin respecting the Cambodian
govemment should only amend the
constitution for the good of society
as a whole, and that the goverment
should consider the constitution
before enacting new laws or issuing
new subdecrees. When due
consideration is given to the
constittion, all of Cambodian
society benefits.

Public Forum on Prostitutes
and Human Rights

On the 27" of February 2002, a
public forum on prostitutes and
human rights was held at the
Cambodian Women's Develo-
pment Agency. The speakers at
the public forum were Mrs. San
Arun, Under Secretary of the
Ministry of Women's Affairs, and
Mrs. Lean Chinda, Labor Lawyer
of Legal Aid of Cambodia. The
participants were from NGOs

that work with women's issues and
members of the Sex Workers Union
who work in Trorlorkbeark, Toul
Kork, Neak Vom and other places.
The purpose of the forum was to
discuss the problems which sex
workers face, and to support efforts to
improve their situation.

A representative of the Sex
Workers Union reported that the
union was established in July 1998 to
enable sex

workers to make enough money to
support themselves and to help
them assert their rights. According
to the representatives, sex workers
also formed the union in order to
press for the enactment of a
provision in the civil code to address
the problem of violence against sex
workers. Three sex workers also
spoke at the foum and told
partipants the reasons why  they
became sex workers.

Affer listening to the report
from the union representatives, the
speakers thanked the Cambodian

Continued on Page 4
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LAWYERS SERVING CAMBODIA'S POOR



Abduction and Sex Trafficking
Case to Macau

Facts of the Case

Loan, a 16-yearold Viet-
namese girl, was persuaded by a
Vienamese woman  named
Phoeung to go to Cambodia for
Christmas in  December 2000.
Phoeung promised to pay for the
whole trip and told her not to worry
about not having a passport. When
they arrived in Phnom Penh on the
November 1% 2000, Phoeung took
the victim to the house of Mr. D.
K. Minh and left. Then several
men walked into the room,
grabbed her and taped her mouth.
After giving her an aphrodisiac,
they raped her and let her starve for
several days.

On November 6" 2000, after
obtaining a Cambodian passport
for her, DK. Minh took her to
Macau, where she was brought to
arestaurant and forced to work as a
prostitute. If she refused to have sex
with clients, the owner of the
restaurant beat her and did not give
her food. In Macau, Cambodian
prostitutes are more often the
victim of abuse or violence than
other women.

One day, the pimp tortured
another prostitite  who  then
escaped and asked the police to
ntervene and rescue the other girls.
The police arrested the restaurant
owner and gave the Cambodian
passports back to the prostitutes,
affer which Loan retumed to
Cambodia. There she was brought
to AFESIP, an NGO that provided

her shelter and helped her file a
complaint with the police. Seang
Boravy, lawyer in LAC's Juvenile
Litigation  Project, agreed  to
represent  her.  Thanks to
cooperation fiom the victim the
police wereable to collect evidence
and arrest the perpetrators.

Trial

On February 28" 2002, the trial
was conducted in Phnom Penh
Municipal Court in the absence of
the victim, who was taken to the
hospital because of severe mental
distress. Instead of interrogating the
suspects the judge only issued an
interlocutory judgment,  ordering
the arrest of the victim for entering
Cambodia illegally. The judge did
not submit the illegal entry case to
a prosecutor or  another
investigating judge but named
himself as the nvestigating judge,
which is aganst the Cambodian
law.

After trial, the LAC lawyer and
representatives of AFESIP made
an appointment with HE. Mrs.
Mu Sok Huor, Minister of
Women's and Veteran's Affairs to
discuss the judge’s decision to
charge the victim with illegal entry
into Cambodia instead of trying
the suspects and did not follow

Continued on Page 5
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Ratanakiri ...

In 1998 the villagers were
surprised when a group of unknown
people put a fence around their land.
In 1999, the authorities told the
villagers to leave their land since the
villagers had sold the land to General
Nuon Phea and Theng Bun Ma. The
villagers were shocked by the news
that they had sold their land as they
were not aware of this and had
received no money from the sale.

The villagers filed a complaint in
Ratanakiri Provincial Court in order
to recover their land. Because they
were concemed about their ability to
fight against General Nuon Phea, the
villagers tried to find legal help from
NGOs.

LAC agreed to represent the
villagers, and appointed Ea Sopheap
as the attomey primarily responsible
for the case.

Lawyers of the Land Law Unit of
LAC found several legal flaws in the
land transfer, including;

1. The procedure of making the
Land Title Certificates did not follow
the law because when the
measurements were taken by the
officials from the Cadastral Office
neither the owners of the land at
issue, nor the owners of bordering
lands, were present.

2. The Land Title Certificates and
the sales contracts do not correctly
identify the owners of the land
because they list people fiom other

villages as owners.
3. There was no agreement to sell

the land as the villagers only agreed

that the govemment could plant
crops on their land and give salt to
the villagers. The villagers were
tricked into selling land to General
Nuon Phea.

4. Several agreements were
thumbprinted by children,  this
also made the contracts voidable.

Other NGO, including the UN,
The Asia Foundation, ADHOC
and NTFP, assisted LAC with pre-
tial preparation. Although LAC
raised many issues demonstrating
the illegality of the agreements, the
Ratanakiri Provincial Court decided
to give the land to General Nuon
Phea, showing that this court cannot
be relied upon to give justice to the
Cambodian people.

LAC’s Lawyer, Yim Simene,
confimied to represent the
villagers as they pursued their case
in the Court of Appeals. On March
25" 2002 the Court of Appeals
opened the hearing on the case but
decided to adjoumn the trial due to
lack of evidence. The following day
six representatives of the hill tribes,
accompanied by one of LACS
Land Unit lawyers and represen-
tatives of the UN Human Rights
Office, were granted an audience
with King Sihanouk. The King
decided to intervene in this case by
giving the land back to the villagers.
The govemment decided to
purchase the land from General
Nuon Phea and retum it to its
original owners.

Continued on Page 4



Public Forum

on...

Women's Development Agency
and the Sex Workers Union for

nviting them to the public forum.
M. Lean Chinda said that
Cambodian people have a right to
select the career of ther choice; a
right stated in the Cambodian
Congtitution. Mrs. Chinda also
praised the sex workers for creating
a union to protect their interests.
The union is not yet recognized as
a legal union, so Mrs. Chinda
encouraged the union to try to
attain formal recognition fiom the
Ministy of Labor and the
govemment. The speakers also
answered many questions posed
by the sex workers and various
NGO staff members.

At the end of the public forum,
the Sex Workers Union requested
the following help fiom the
Ministry of Women's Affairs and
LAC lawyer.  1.The Ministry of
Women's Affairs and LAC

should help train brothel owners
about human rights, labor law, and
the law on kidnapping, trafficking
and the exploitation of humans in
order to reduce trafficking and
violence.

2The Ministry should take
action to crack down on the police
officers that arrest sex workers and
then demand money from them.

3LAC should represent sex
workers who encounter violence
or are threatened by brothel
owners or police.

4The govemment should
create new laws, so that sex
workers receive  the  same
protection as other workers.

5The govemment and LAC
should work to create good
conditions for sex workers to do
business.

Mis. San Arun and Mrs. Lean
Chinda received the requests of the
sex workers and pledged to do
their best.

Ratanakiri ...

In addition the Ministry of Rural
Development announced a long-
term  development plan to help
indigenous hill tribe members in the
Northeast to protect their rights. This
plan includes the formation of a
Department of Ethnicity that will

development workers who work
with the hill tribes.

LAC would like to thank the
representatives of the hill tribes and
all the NGO's who cooperated with
us in order to obtain justice for the
people.

Interview with Yim Simene

What did you do during
your study-visit?

Part of the time [ worked at
LASH, I joined meetings with
clients and attended hearings in
cout. I had the chance to
accompany lawyers dealing with
different cases, like welfare and
guardian ad fitem cases. 1 also
worked with Mary McCraig, a
prosecutor, who was extremely
helpful and even let me stay in her
house. In addition, I visited several
courts and the Welfare Depart-
ment, attended the opening of the
State Senate, and joined in a
demonstration against a draft law
to add fluoride to the drinking
water.

I'was also given the opportunity to
take English and computer classes
inthe evening,

How did you like
Hawaii?

They are beautiful islands and
the people were very fiiendly and
open. I did not expect that it would
be such a mixed society with
people fiom many different
cultures. People often did not
immediately recognize me as a
foreigner. When people heard that
I came from Cambodia, they were
very interested and wanted me to
tell them about my country.
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The govemment seems to take
much responsibility in ensuring that
social security, education and health
care are available to everyone. [ was
also struck by how clean the country
is. Norubbish is on the streets.

I was impressed by how highly
motivated people are in their work.
The prosecutor sometimes continued
working until 10 PM! In the court I
met a clerk who was 75 years old.
She had the right to retire but still
wanted to continue her work.

What differences did you
notice between the United
States and Cambodian court
systems?
research cultural traditions of the
hill bes and provide training for

One of the major differences is
that in some trials in the U.S,, a jury
rather than a judge decides about
the case. The jury is composed of
US. citizens. I watched a hearing
where a group of 70 jury candidates
were invited to cout and
questioned in order to select 12 jury
members and 3 altemate members.
The judge, prosecutor and lawyers
all had to agree on the composition
of the jury. The selection of the jury
is a time-consuming and expensive
process. After a trial, the jury has to
reach a unanimous decision, so
usually the members of the jury
discuss the case for hours before
they agree on a decision.

Continued on Page 5



Interview with . . .

I also attended several trials
regarding the guardianship of
children who had been abandoned
or abused by their parents. At a
guardianship trial, not only are the
judge and lawyers present but also
the prosecutor and a social worker.
Together they try to find a solution
that is in the best interests of the
child. LASH cooperates with other
NGO:s to find foster parents to take
care of the children. There are
funds available to pay the foster
parents and a system to monitor
the well being of these children.
Special laws and regulations exist
to take care of children who are in
problematic  situations.  In
Cambodia we do not have this
claborate system. We only have
some orphanages and NGO's
who can take care of

Abduction...

the normal nvestigatory
procedures.  The lawyer and
representatives  asked for the
Minister's help in obtaining justice
for the victim.

On March 4" 2002, the LAC
lawyer and AFESIP sent a letter to
a member of the cabinet of Prime
Minister Hun Sen and a lefter to
Vice-Prime Minister Sar Kheng
who had recently retumed from
Indonesia, where he attended a
workshop on preventing abduction
and sex trafficking. Hopefully
these officials will understand the
victim's  circumstances and  why
filing charges against the victim
will make it harder to prosecute
abductors and sex traffickers, as
victims will be less likely to report
the crime and to cooperate with
law enforcement officials.
abandoned children.

Did you learn things that
you can apply in your own
work?

I leamed a lot from the efficient
way in which LASH works. The
lawyers work in specialized units
and only work on a specific kind
of case (housing, guardian ad litem
or land). The paralegals do much
of the preparatory work and also
give advice by telephone to clients.
LASH lawyers carefully explain
to their clients the role of the
lawyer and the judicial process.
Each unit has information sheets
that give general information to the
clients about the law and instruct
them on what documents they
should bring and how they can
prepare themselves for trial. Of

Current Status
On March 2™ 2002,
the vitim ran away from
AFESIP, she was probably aftaid
of being arrested or found by the
perpetrators.  AFESIP fears she
might attemipt suicide because her
mental problems worsened after
the trial, so they notified the local
authorities in order to find her.
The LAC lawyer will now
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.
Interview with the victim and her representatives.

course the general level of education
in Hawaii is much higher than in
Cambodia. Our clients are mostly
illiterate. But I think it is of the utmost
importance that we try to involve our
clients more in the process and try to
explain the legal procedure to them in
simple words so that they will have a
better understanding of what is

happening to them.

What is your general
impression of your study-
visit?

In spite of missing my family |
had a great time, and would like to
have more time to spend in Hawaii
to leam more about the judicial
system in a developed country. I am
very grateful to all the people who
made my intemship into an
incredibly valuable experience.
urge the judge to convictthe
suspects since the suspects confessed
the crime and request the judge to
reconsider the charge against the
victim, as she did not knowingly
violate the law. In case the judge will
pursue the case against the victim,
LAC will file a request to the
Supreme Council of Magistracy to
examine the procedures of the judge.

The Convention
on the Rights of
the Child and
the Cambodian

Reality

Cambodia became a party to
the Convention of the Rights of the
Child (CRC) on October 15, 1992.
Unfortunately, the terms of the
CRC have not been widely
publicized so many authorities and
children are not aware of the terms.
Judges rarely enforce the CRC,
even if a lawyer representing the
best interests of the child raises and
explains articles fiom the CRC
during trial.

Cambodian authorities regularly
ignore several aticles fiom the
CRC. For example, the first
paragraph of Atticle 3 states: "In all
actions  conceming  children,
whether undertaken by public or
private social welfare institutions,
couts of law, administrative
authorities or legislative bodies, the
best interests of the child shall be a
primary consideration.”" This article
is not being regularly applied in
Cambodia as children are detained
before trial for longer than permitted
by the law, they are arrested without
any amest warrant from the court
and they are tortured in order to get
confessions. The 5" paragraph of
Atticle 14 of the UNTAC Criminal
Law states that children under 13
years of age cannot be placed in
pre-trial detention and 13-18 year
olds are allowed to be placed in pre-
trial detention, but this must not
exceed one month although it can
be doubled if the minor is accused
of a felony. However, Atticle 14 is
often ignored, even if the lawyer for
the minor raised the issue of the
length of pre-trial detention.

Continued on Page 6
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