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Policemen Found Guilty of Torturing Children

In April 2002, three policemen of
Srok Kampong Ro, Svay Rieng
province were found guilty of

torturing  two  children for
confessions. This judgment is a
remarkable feat in Cambodia

where the majority of the criminal
suspects held in police custody
report to lawyers and human
rights workers that the police
tortured them to obtain a
confession. While some of the
victims subsequently wish to
recant their forced confessions, as
they are innocent, torture is
extremely difficult to prove.

Usually it occurs out of sight at
the police station, and at least one
month prior to having access to a
lawyer, allowing wounds and
bruises to heal and disappear.
Thus, the police are rarely held
accountable for torture, and the
confessions are often accepted

when, as is often the case,
unmotivated  prosecutors  are
unable to find any evidence to the
contrary.

But for the first time since the
new 1993 Cambodian constitu-
tion was promulgated,

Continued on Page 3

LAC's Annual Conference
in Sihanoukville

From October 18 — 21, 2002,
Legal Aid of Cambodia (LAC)
held its annual conference in
Sihanoukville, made possible by
financial support from Novib
and the Netherlands Embassy in
Bangkok. The conference
included a four-day in-house-
training workshop on The
Enforcement of Criminal-Civil
Judgments, the Law on
Aggravating Circumstances, and
Gender.

Seventy-eight participants,
including lawyers, legal
assistants, investigators,
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receptionists, and security guards

from LAC and other NGOs
participated in the training.
Speakers represented a cross-

section of the legal community,

including senior officers from the

Ministry of Justice, the Appeals

Court, Provincial Courts, LAC,

and civil society.

The purpose of the training was to
Continued on Page 2
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Annual Conference..................
From Page 1
build and strengthen the capacities
of LAC’s lawyers, legal assistants
and investigators in the context of
understanding of the mechanisms
of enforcing criminal-civil judg-
ments, analyzing the Law on the
Aggravating Circumstances, and
to provide greater sensitivity and
awareness of gender issues.
LAC's receptionists and security
guards also gathered to discuss
financial and property manage-
ment issues.
The participants engaged in a
lively discussion concerning the
enforcement of the criminal-civil
judgment. Several issues were
clarified, as the speakers affirmed
that judgments of guilty, or
judgments finding one party
civilly liable must also include the
sentence and / or amount of mone-
tary damages. It is then the prose-
cutor's responsibility to enforce
the judgment, which may include
the collection of fines, restitution,
or damages.
With respect to the Law on
Aggravating Circumstances, the
participants agreed that while its
objective is to strengthen public
security, it has some critical
problems. For example, courts
may no longer consider any
attenuating  circumstances for
certain crimes, and when this is
applied to the sentencing of
children, courts may no longer
continue the prior practice of
reducing their sentence by one-
half. It is recommended that this
law should be re-amended by the
National Assembly.
Finally, for first time the
conference focused on gender
with the help of GAD (Gender

and Development Cambodia). “It
was thought appropriate that LAC
has considered that knowledge
and understanding about the
concepts of gender is necessary
and needed”, said Mr. Chhoeun
Sokha, Director of LAC.
Recognizing that gender's roles
and relationships are a reflection
of social, political and economical
factors, the workshop discussed
gender within the context of the
Cambodian Constitution, which
provides women with rights and
freedoms, and discussed the
distinct notions of equality and
equity.

The conference concluded with a
one-day workshop to discuss the
key = recommendations  from

LAC's evaluation, and to receive
the input of all staff members
concerning the best way to
implement these recommenda-

tions in the four-year strategic
plan. At the end of the four days,
the participants agreed that the
workshops were a success. They
provided an outstanding forum for
LAC's staff to receive training in
an interactive setting where they

could ask questions and also
contribute their ideas about
highly relevant issues affecting
all legal practitioners in
Cambodia.
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LAC's Labor Unit
Conducts a Workshop on
Collective Bargaining

On 6-8 November 2002, LAC's
Labor Unit cooperated with the
American Center for Interna-
tional Labor Solidarity (ACILS)
to hold a workshop on
Collective Bargaining Agree-
ments. Ms. Lean Chinda, LAC
Labor Lawyer, and Mr. Earl
Brown, ACILS Labor Lawyer
based in Bangkok, spoke to the

five Cambodian union
federations.
Ms. Lean Chinda commenced

the workshop with a discussion
about the concept of collective
bargaining.
She explained that its purpose is
to regulate relations between
employers and workers, and
their respective organizations.
Continued on Page 3

Workshop on Collective Bargaining
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Labor Unit Conducts

From Page 2
More  specifically, collective
bargaining agreements determine
the working and employment
conditions of the workers and
provide a means to peacefully
resolve potential conflicts.
Collective bargaining agreements
must, of course, respect the law,
and Ms. Chinda specifically
mentioned some articles of the
Cambodian Labor Law governing
collective bargaining. Those
articles are: 13, 23, 73, 166, 301,
303, 309. Mr. Brown contributed
by sharing his experience in
collective  bargaining in the
ASEAN region. The workshop
concluded with a role-playing
exercise to train union leaders to
negotiate with factories during
conciliations.
The workshop was a success, and
participants  agreed that the
workshop was very informative.
LAC hopes this represents another
step towards improving labor
conditions by emphasizing
cooperation and negotiation.

Policemen Found Guilty .............
From Page 1

police were successfully
prosecuted for torture. The
circumstances leading to the trial
arose out of a case in which three
high school students were accused
of indecent assault. On 23 April
2000, the three were brought to
the administrative police station of
Prey Svay (a commune police
station) and then referred to the
Inspection  Police  of  Srok
Kampong Ro (a district police
station) for further questioning
after the boys refused to confess.

They were then locked in the
police station, and at around
12:30, three drunken policemen
entered and interrogated two of
the boys. The boys reported that
the three policemen tortured them

when they refused to confess by
slapping their faces, and kicking
and hitting them with their knees
on the back. One of the boys was
seriously injured; blood from his
mouth and nose stained his shirt.
Afterwards, the two boys testified
that they were forced to remove
their clothes, leaving on only their
underwear, and sleep on the floor
under a table without a blanket or
a mosquito net. Additionally,
about 10 minutes later, the same
cops took the two boys out of the
station, torturing them until
another cop came to stop them.
The next day, the three boys were
released after their parents
requested the provincial police to
intervene.

The parents of the victims filed
complaints on 25 April 2000
against the police with Svay
Rieng provincial police who
referred the case to the Svay
Rieng court.

The court then requested LAC’s
assistance, and JLP represented
the boys. The trial was held at
Svay Rieng court on April 23,
2002, and presided over by Judge
Ken San.

Tieng Aun, the 1% deputy
prosecutor was appointed to the
trial and Mr Huon Chundy, the
supervisor of JLP / LAC was the
victims’  lawyer. JLP, in
collaboration with LAC’s Svay
Rieng office and the victims’
families, gathered and presented
the court with concrete and
consistent evidence demonstrating
torture, including three witnesses
who saw the boys’ injuries the
following morning, and the
medical certificates issued by
Svay Rieng hospital, dated May
24, 2000.

During trial, both the
presiding  judge and  the
prosecutor raised and strongly
emphasized the human rights
violations, with particular

the

emphasis on children’s rights as
stated in the Universal Declara-
tion of Human Rights and
Convention on the Rights of the
Child.

The final judgment of the court
found the three police guilty of
assault and Dbattery under
articles 41 and 70 of the
UNTAC Code. They received a
three-months suspended sen-
tence with five years probation,
and were ordered to jointly pay
$ 175 compensation to the 2
victims’ families.

There are several aspects of the
case that reflect a further need
for improvement: it took almost
two years for the court to
schedule a trial in this case; the
police received a relatively
lenient sentence; and the victims
received only minimal compen-
sation.

Nevertheless, this case 1is
encouraging for several reasons.
First, it provides proof that
LAC’s efforts to educate court
officials about human rights
have been successful: the judge
and the prosecutor have often
been invited to participate in
seminars on children’s rights
hosted by the Juvenile Unit of
LAC, where JLP spoke, sharing
experiences in child protection
in the Cambodian judicial
system. Second, the emphasis
on human rights and children’s
rights based on national and
international law has rarely
occurred in Cambodian courts,
and its application is greatly
welcomed. JLP believes that
this case represents a first step
for the Cambodian judicial
system to strengthen the ethics
of law enforcement, and will
contribute to the development
and promotion of the rule of law
in Cambodian society.
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Letter from a Svay Rieng
Defender: Is "self-defense"
still a defense?

Before the 1993 general election,
the Supreme National Council
(SNC) adopted an urgent, 75-
article criminal law consisting of
substantive and  procedural
articles. Promulgated  on
September 10, 1992 the law was
initially intended as a temporary
measure until it could be replaced
by a proper criminal code after the
formation of a new government.

Unfortunately, Cambodian
intellectuals and politicians have
forgotten their obligations, and
have allowed the UNTAC
transitional law to remain for
more than ten years; this law is
still being enforced in Cambodia.

Nevertheless, the UNTAC Code
has been fairly successful in
providing justice to the innocent,
abused and unfairly treated. For
instance, when certain incidents
arose, the judge usually followed
Article 68 of the UNTAC law to
determine the guilt and sentence
of people who acted as self-
defense, or for minors who,
because of their age, should not be
fully liable for their punishment.

But since early 2002, Articles 68
and 70 of the UNTAC law can no
longer be enforced because they
have been replaced by a new law
called the Law On Aggravating
Circumstances of the Felonies.
Article 8 of this new law states
"[f]or felony or felony with forced
labor, the judge shall not consider
the attenuating circumstances or
reducing the sentence below the
minimum term or suspension of
the sentence. For the felony that

does not affect the public order,
may be suspended partly or
totally. In  this case, the
perpetrator who commits crime
shall not serve out the sentence if
he or she does not commit any
offense set forth in the previous
articles within 5 years after his or
her judgment.”

Many people support this law
because it is seen as a way to
provide greater justice in a
developing society by increasing
penalties for serious crimes.

I would, however, like to consider
this law from a common sense
standpoint, without detracting
from its efforts to punish criminal
offenders. From my point of view,
I would not like the whole law to
be amended. But through my
experience as lawyer, 1 believe
that it is unavoidable that innocent
people will be mistreated,
retaliated against, or pursued by
an outraged perpetrator, and in
some circumstances there will be
no other safe choice than to
counter-attack in self-defense.
Ultimately, the original
perpetrator kicks the bucket while
the innocent person, who receives
no injury or only minor injury
survives. In such a case, I would
like to ask whether the innocent
person still has a claim of self-
defense, and I would also like to
know whether the new law
provides for any other attenuating
circumstances to vindicate
innocent people.

In general I would like to suggest
that the National Assembly must
seek an alternative way to draft a
new article that will help the
innocent people who act in self-
defense.

Cambodian Returnees
Unlawfully Detained

Four groups of returning
Cambodian  citizens  have
arrived in Cambodia as part of a
process that commenced June
2002. Facilitated by an agree-
ment between the United States
and Cambodian governments,
the U.S. will return approxi-
mately 1,400 Cambodian
citizens subject to deportation
by virtue of having been
convicted of certain crimes
ranging  from  non-violent
offenses to those of a more
serious nature. Upon arrival in
Cambodia, the Returnees have
been detained by immigration
officials in a  make-shift
detention center located near
Pochentong Airport. There they
remain for varying periods of
time ranging from several days
to nearly one month in
conditions that are less than
desirable.

LAC 1is concerned about the
government’s policy of
detaining the Returnees, as it
clearly violates a number of
their rights guaranteed by the
Cambodian Constitution such
as: the right to life, personal
freedom and security (Art. 32),
freedom from illegal prose-
cution, arrest and detention (Art.
38), the right to receive legal
protection for life, honor and
dignity of citizens (Art. 38), the
right to equality before the law
regardless of any status (Art.
31), the presumption of
innocence  (Art.  38), the
freedom to travel, far and near,
and the right to settle abroad
and return to the country (Art.
40), and the right to judicial
review (Art. 128). While these
rights are not absolute, any
deprivation must be in
Continued on Page 5
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From Page 4
accordance with the law and
subject to judicial review (Arts.
128-129).

This principle is supported by
Cambodian domestic law, which
expressly forbids administrative
police from detaining individuals
(UNTAC Code, art. 15), and
provides penalties for violators
(UNTAC Code, arts. 57 and
22(b)). Additionally, even
assuming that the immigration
officials were empowered to
detain the Returnees, they would
violate Cambodian law requiring
judicial review of all detainees
within 48 hours of detention
(UNTAC Code, art. 13). As the
Returnees have hereto been
detained without the benefit of
judicial review, by officials acting
beyond their authority, it is clear
that their detention is illegal.

The Returnees’ detention similarly
violates the international treaty
obligations that the Cambodian
government is constitutionally
obligated to recognize and respect
(Cambodian Constitution, art. 31),
most notably, the ICCPR and the
Universal Declaration of Human
Rights.  Like Cambodian law,
international law strongly protects
an individual’s right to liberty and
freedom from arbitrary detention,
and for the same reasons, the
provisions guaranteeing the right
and  guarding  against  its
infringement have been violated.

Additionally, international law
expressly  prohibits  arbitrary
detention, and this concept is
important because it contemplates
detention that 1is not only
unlawful, but also that which is
manifestly disproportional, unjust,
or unreasonable. In other words,

even assuming that the
Cambodian  government were
acting according to “the letter of
the law”, the Returnees’ detention
would still violate their rights
because it is arbitrary; detention
based solely upon the status of
having been convicted of a crime
in the United States is manifestly
unjust and unreasonable.

LAC hopes that the Cambodian
government will  immediately
cease its illegal practice of

detaining the Returnees upon
arrival, and immediately cease
both its sponsorship and check-in
requirements. While it is
understood that the Cambodian
government may be concerned
about the Returnees’ reintegration
into Cambodian society, it is
recommended  that  officials
instead devote their energy
towards  working  with  the
Returnee Assistance Project and
any other concerned group or
individual.

Officials Use Cancelled Land
Titles To Lease Land

The Land Unit is currently

involved in a very complex land
dispute in Kampong Cham
involving 2,000 hectares of land
belonging to 319 families in six
different villages. This case
originated in 1997 when district
armed forces leveled a portion
of the land with a tractor, and
threatened the 319 families.

The district officers, using
newly created land titles then
sold the land to three
businessmen, =~ whom  they

provided with guns to protect
the land from the original
inhabitants.  The businessmen
planned to rent the land to Khov
Chily Company.

In reaction to the land seizure,
the villagers sent a request to
the Prime Minister, Hun Sen,
through the provincial governor.
The governor, Chiem Um, after
receiving the complaint, issued
a letter ordering the district
officials to stop leveling the
grounds, and faxed the letter to
Hun Sen with a request to return
the land to the people. Hun Sen,
agreeing with the governor,
cancelled the land titles on May

Continued on Page 6
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From Page 5
19, 1999, and the Minister of the
Council of Minister similarly
cancelled the land titles on May
20, 1999. With the Hun Sen’s
approval, the provincial land
dispute  settlement committee
publicly informed the district
officials to withdraw from the
land.

But despite the cancellation of the
land titles, the villagers still do not
have possession of the land.
District officials, using the cance-
lled land titles, now rent a portion

of the 646 hectares to an
American company, SRP
International, which plans to

develop a teak plantation on the
land. Additionally, Voeng Ramy,
who is the son-in-law of the
District Governor, filed suit
against nine families to occupy
another parcel of the land, and on
December 1, 2000, the Kampong
Cham judge awarded him the
land. LAC is currently serving as
a consultant to the families who
await a hearing with the Appellate
Court. Another relative of the
district governor, Yeah Mab, has

also filed a complaint with the
Kampong Cham Court against
six families, though this case
has yet to reach trial.

LAC, Vigilance and the UN
Human Rights Office have
negotiated with the Deputy
Provincial ~ Governor  Mao
Phearun on several occasions to
resolve this case. LAC hopes
that in the future its requests for
further intervention by officials
or the courts will result in the
land's return to the villagers.

Main Office in Phnom Penh
LAC’S CONTACTS HERE

Legal Aid of Cambodia is a non-governmental Khmer-administered organization of lawyers dedicated to
serving the legal needs of Cambodia's poor. Legal Aid of Cambodia is funded by: Novib, the Netherlands
Embassy, European Union (through DanChurchAid), USAID (through The Asia Foundation), Oxfam
Great Britain, Finland Embassy, Save the Children Norway, American Center for International Labor
Solidarity, CIDA, UN-COHCHR, the Soros Foundation and Lawyers for Lawyers Foundation.

Phnom Penh Office Address: #43, St. 306, P.O. Box: 1197, Sangkat Boeung Kengkang I,
Chamkarmon, Phnom Penh, Cambodia.
Tel: (855-23) 215274/216 896 /214 824

Fax: (855-23) 212 206
E-Mail: lacwonline.com.kh
Website: www.lac.org.kh
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